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INDICTMENT _ _ 

‘CITED STATES DISTRICT CC’JRT_ _, : 

, * « 1U , l>>. . CR IV 

.X 


UNITED STATES OF AMERICA, 





Defendants • 




The Grand Jury char-ctl 

l. From on or about the Ut day of July, 1973, 
and continuously thereafter up to and including the date of 
the filing of this indictment, in the Southern District of 

New York, 

KA11 LAN j KG and 
VIRACl’AT fANCUANDIKUL, 


the defendant*! and others to the Grand Jury unknown, unlaw¬ 
fully, intentionally and knowingly combined, conspired, confederated 
and agreed together and with each other to violate Sections 812, 

841 (a) (1) and 841(b)(1)(A) of Title 21, United States Code. 

2. It was part of said conspiracy that the said 
defendant a unlawfully, intentionally and knowingly would distribute 
and possess with intent to distribute Schedule I and II 
narcotic drug controlled substances the exact amount thereof 
being to the Grand Jury unknown in violation of Sections 812, 

841(a)<l^n^41(b)<l)<A^^itl^l^nite^tate^ode^^^^ 




ba 


OVTT'T ACTS “ 

«. • • *“ 

In pursuance of the said conspiracy and 
to effect the objects thereof, the following overt 

outs Omitted in the Soucnt.-a Strict of 

New York: . 

% 

1. On or about the 6th day of August, 
1S73, MS Ud:s KG w.lkcd in the, vicinity o£ crar.d 
end Clinton Streets, Kew York, hew York. 

2. On or about the 6th Cay of August, 
1,73, MB LAKG KG nedo ? phono call. 

3. On or about the 6tl, day of Acf.ust, 
1V7J, VKAc;aU 6AKGVANMKW, handed MB LOSS KG 

a brevn paper baj. 


(Title 21, United States tccu, Section 346.) 


COUNT 


- ^^ . t a • f 

xr»e Grand Jury turther chargea; 

On or about the 6th day of AiVatst, 1C7^, 
in the Southern District of New York, 

^' ■> JurLClC KG fi-'id 

Vl>>AviiAii oAItUuAi't 0L'X'Li ~ , . 

the defendant , unlawfully, wilfully and knowingly did 
distribute and possess with intent to distribute a 

Schedule I narcotic drug controUed substance, to wit., 

approximately 3 pounds of heroin hydrochloride. 


(Title 21, United States Code;' Sections 812, 
841(a)(1) and 841(b)(1)(A).) 




*• §*• * f. % • f- 

m • tvnwil 

United States Attorney 
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CHARGE OF THE COURT 

THE COURT: (Bauman, J.) Ladies and gentlemen of 
the Jury, now that you have heard the evidence and the argu¬ 
ment it becomes my duty to give you the instructions of the 
Court as to the law applicable to this case. It is your 
duty as Jurors to follow the law as stated in these in¬ 
structions of the Court and to apply the rules of law so 
given to the facts as you find them from the evidence in the 
case. 

You are not to single out one Instruction alone 
as stating the law but must consider the Instructions as a 
whole. 

You have been chosen as Jurors in this case to 
try the issues of fact presented by the allegations of the 
indictment and the denial made by the not-guilty plea of 
the accused. 

You are to perform this duty without bias or 
prejudice as to any party. The law does not permit Jurors 
to be governed by sympathy, prejudice or public opinion. 

Both the accused and the government expect that you will 
carefully and impartiaily consider all the evidence in the 

case, follow the law as stated by the Court, and reeth a 
Just verdict regardless of the consequences. 

Neither are you to be concerned with the wisdom of 
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any rule cr law stated by the Court. Regardless of any 
opinion you may have as to what the law ought to he, it 
would he a violation of your sworn duty to base a verdict 
upon any other view of the law than that given in the 
instructions of the Court. Just as it would be a viola¬ 
tion of your sworn duty as Judges of the facts to base a 
verdict upon anything but the evidence in the case. 

Justice through trial by Jury must always depend 
on the willingness of each individual Juror to seek the 
truth as to the facts from the same evidence presented to 
all the Jurors and to arrive at a verdict by applying the 
same rules of law as given in the instructions of the 
Court. 

It is the duty of the attorney on each side of 
the case to object when the other side offers testimony or 
other evidence which the attorney believes is not 
admissible. You should not show prejudice against the 
attorney or his client because the attorney has made objec¬ 
tions. Upon allowing testimony or other evidence to 

be introduced over the objection of an attorney, the 
Court does i. t indicate any opinion as to the weight of 
such evidence. You, the Jurors, are the sole Judges of 
the credibility of all the witnesses and the weight of all 
the evidence. 


•OUT tCRN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
_EOLEV SQUARE. HER YORK. H.V. CO 7-4SS0 




1 


art 


• 245 


2 
3 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


i 

When the Court has sustained an objection if a 
question was addressed to a witness, the Jury must dis¬ 
regard the question entirely and may draw no inference 
from the wording of it or speculate as to what the witness 
would have said if he had been permitted to answer any 
question. 

During the course of the trial I occasionally askec 
questions of a witness in order to bring out facts not then 
fully covered in the testimony. Do not assume that I hold 

any opinion on matters to which my questions may be related. 
Remember at all times that you as Jurors are at liberty 

to disregard all comments of the Court and arrive at 
your am finding as to the facts. 

A defendant does not have to prove his innocence. 

On the contrary, he is presumed to be innocent of the 
accusations contained in the indictment. This presumption 

{ 

of innocence was in his favor at the start of the trial, 
is in his favor even as I instruct you at this time, and 
remains in his favor during the course of your deliberations 
in the Juryroom. 

A defendant although accused begins the trial with 
a clean slate, with no evidence against him. The law permits 
nothing but legal evidence presented before the Jury to 
be considered in support of any charges against him. So the 
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p resumption of innocence alone is sufficient to acquit 

a defendant unless the Jurors are satisfied beyond a 

reasonable doubt of the defendant's guilt after careful 

and impartial consideration of all the evidence in the 
case. 

The burden is always upon the prosecution to 
Prove guilt beyond a reasonable doubt. This burden never 
shifts to the defendant, for the law never imposes upon a 
defendant in a criminal case the burden or duty of calling 
any witnesses or producing any evidence. 

A reasonable doubt is such a doubt as would cause 
you to hesitate to act in the cotters of importance in your 
or* lives. It is a doubt which a reasonable person has 
after carefully weighing all the evidence. A reasonable 
U t i. one which appeals to your reason, your Judgment, 
your common sense and your experience. 

A reasonable doubt is not caprice, whim or 

speculation. It is not an excuse to avoid the performance 

of an ^pleasant duty. it is not sympathy for a defendant 

vague, speculative or imaginary qualms or misgivings are 
not reasonable doubt. 

It is not necessary for the government to prove 
the guilt of a defendant to a mathematical certainty or 
beyond all possible doubt. If that w re the rule few men 


-- 
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or women, however guilty they may be, would be convicted. 

The reason is that in this world of ours it is practically 
impossible for a person to be absolutely and completely 
convinced of any controverted fact which by its nature 
is not suscpetible of mathematical certainty. 

* In consequence, the lawissuch that in a criminal 

case it is enough if proof that the defendant is guilty is | 
established beyond a reasonable doubt and to a moral 
certainty, not beyond all possible doubt. 

If after a fair and impartial consideration of all 
the evidence you are convinced of the guilt of the defendant 
beyond a reasonable doubt, you must convict him. 

If, on the other hand, after such a fair, 

impartial and careful consideration of all the evidence, 
you entertain a reasonable doubt, you must acquit him. 

Now, when I review the Indictment with you, 

ladies and gentlemen, I remind you, as I told you at the 
. outset, that the indictment is a charge, the way the 

government brings into court individuals it claims to have 
violated the law. But the indictment is not evidence of 

i 

the guilt of the defendant nor does it detract in any 
degree from the presumption of innocence with which the 
law surrotnds a defendant vsitil you, the Jury, are 
satisfied beyond a reasonable & >»* v t of the guilt of the 
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defendant as charged. 

The sole function of the Indictment Is to define 
the charges against the defendant as to which the evidence 
at the trial must be addressed. 

The defendant has pleaded not guilty and in so 

doing has put In issue every material allegation in the 

indictment and the government must prove each and every 

element of the crime charged beyond a reasonable doubt. 

The Indictment contains two counts or accusations. Count 

1 is what we call the conspiracy coimt, and I shall now 
read it to you. 

The grand Jury charges from on or about the 
1st day of July, 1973 and continually thereafter up 
to and including the date of this indictment, in the 
Southern District of New York, Kan Lang Ng and Virachai 
Snnguandikul, the defendants, and others to the grand 
Jury unknown, unlawfully, wilfully and intentionally 
combined, conspired, confederated and agreed together 
and with each other to violate Sections 8 l 2 , 841(a)(1) 
and 84l(b) of Title 18 , United States Code. 

" 2 . That it was part of said conspiracy that 
said defendants unlawfully and intentionally and 

knowingly would distribute and possess with intent to 

distribute Schedule 1 and 2 narcotic drug controlled 
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subEtances, the exact amount thereof to the grand 
Jury unknown, in violation of Sections 812 , 84l(a)(1) 
and 841(b)(1)(a), Title 21, United Stat es Code." 

What are the essential elements of a conspiracy? 
In order to find a defendant guilty of conspiracy, you 
must find that the government has established the follow¬ 
ing essential elements beyond a reasonable doubt: 

First, the existence of the conspiracy as charged 
in the indictment. That is, that some time between July 
1, 1973 and August 10, 1973, which is the date of the 
indictment, a conspiracy existed to distribute heroin 
hydrochloride. 

Second, that the defendant knowingly and wil¬ 
fully became a member of the conspiracy; and, 

that at least one of the overt acts 
charged in the indictment was committed in furtherance of 
the conspiracy by at least one of the alleged conspirators. 

If the government fails to establish any one of 
these elements beyond a reasonable doubt as to the defendant, 
you must find him not guilty. On the other hand, if 
the government has proven all of the elements beyond a 
reasonable doubt as to the defendant, you must find him 
guilty. 

What is a conspiracy? A conspiracy is a 
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combination, agreement or understanding of two or more 
persons designed to accomplish a criminal purpose by 
concerted action.. The gist of the crime of conspiracy Is 
the unlawful combination or agreement to violate the law. 

Conspiracy Is often described as a partnership 
in a criminal purpose In which each member becomes the 
agert of every other member. 

To establish a conspiracy the government is not 
required to show that two or more persons eat around a 
table and entered Into a solesn pact orally or in writing, 

stating they formed a conspiracy to violate the law. 

Indeed, It would be extraordinary If there ever wee such 
a formal document or specific oral agreement. 

Prom Its very nature conspiracy Is almost always 
characterized by secrecy, rendering its detection difficult, 
mmon sense will tell you that when persons wdertake 
en*.cr into a criminal conspiracy much Is left to un¬ 
expressed understanding. Thus, express language or 

specific words are not required to Indicate assent or 
attachment to a conspiracy. 

It is sufficient if two or more persons in eny 
manner, through my contrivance Impliedly come to a common 
understanding to violate the law. 

In determining whether or not the proof establishes 
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that the conspiracy charged in the Indictment actually came 
Into existence, you should consider all of the evidence 
which has been admitted with respect to the conduct, 
act8 and declarations of each alleged conspirator and you 
may make such inferences as may be reasonably drawn there¬ 
from. 

The period of time charged in the indictment runs 
from on or about July 1, 1973 to August 10, 1973. It is 
not necessary for the government to prove that the con¬ 
spiracy started and ended on those specific dates. It is 
sufficient if you find that, in fact, a conspiracy was 
formed and existed for a substantial time within the 
period set forth in the indictment and that at least one 
of the overt acts was committed during that period. 

In this connection, it is not necessary for you 
to find that the conspiracy was successful. A conspiracy 
is basically an agreement to violate the law and may exist 

even though its final objectives were never achieved. 

You may find that the existence of the conspiracy 
has been established if from proof of all the relevant 
facts and circumstances you find beyond a reasonable 
doubt that at or about the time alleged, at least two of 
the alleged co-conspirators came to a common understanding 
or agreement to carry out the criminal act charged in the 
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indictment. 


If you are satisfied beyond a reasonable doubt i 
that the conspiracy charged existed, you must ask yourselves 
who participated in it. Hi determining whether the 
defendant was a member Of the conspiracy, you should con¬ 
sider whether from the defendant's acts and declarations 
he knowingly and purposely entered the conspiracy. 

In determining whether the defendant became a 
member of the conspiracy, you must determine not only what 
he participated in but whether he did so with knowledge of 
its unlawful purpose. That is, did he Join with an aware¬ 
ness of at least some of the basic aims and purposes of the 
conspiracy? 

It is important for you to understand that mere 
association with alleged co-conspirators does not establish 
a defendant's participation in the conspiracy, even if you 
find one did exist. So, too, mere knowledge by a 
defendant of the conspiracy or any illegal act on the part 
of an alleged co-conspirator, is not sufficient to 
establish membership jh the conspiracy. 

To find a defendant guilty of conspiracy, you must 
find that he knowingly and wilfully Joined the conspiracy, 
with a specific intent and purpose of furthering its 
objectives. Did he Intend to Join that conspiracy? Did he 
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have a stake in its outcome and make it his own. How do you 
determine this? 







An act is done knowingly and wilfully if it is 
done voluntarily and purposely and not because of mistake, 
accident, mere negligence or other innocent reason. 

• An act is done wilfully and unlawfully if it is 

done with an evil motive or purpose. 

Kh owl edge and intent exist in the mind. Since it 
is not possible to look into a man '8 mind to see what went 
on, the only way you have for arriving at a decision as 
to these questions is for you to take into consideration 
all the facts and circumstances shown by the evidence of 
the defendant’s own acts and declarations, including the 
exhibits, and to determine from all such facts and circum¬ 
stances whether the requisite knowledge and intent were 
present at the time in question. 

Direct proof is unnecessary. Knowledge and 
Intent may be inferred from all the surrounding circum¬ 
stances. As far as Intent is concerned, you are instructed 
that a person is presumed to intend the natural and 
probable or ordinary consequences of his acts. The 
guilt of a conspirator is not governed by the extent or 
duration of his participation or whether he had knowledge 
of all of its operations. Thus, if you are satisfied 
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beyond a reasonable doubt that a conspiracy charge existed 

1 

| 

3 

and that the defendant knowingly participated in it, the 


4 

extent or duration of his participation has no bearing on 


5 

his guilt or innocence. 


6 

Even if he participated in it to a degree more 


7 

limited than that of his co-conspirators, he is equally 


8 

culpable since he was in fact a conspirator. 


9 

Before we come to the last element which must 


10 

be proven in a conspiracy charge, which is the element of 


11 

overt acts, there is another principle of law which you 


12 

should bear in mind. I have already told you that 


13 

people enter into a conspiracy to accomplish an unlawful 


14 

purpose and they become the agents for each other in 


15 

carrying out the conspiracy. 


16 

Hence, the acts or declarations of one in the 


C 17 

course of a conspiracy and in furtherance of it are deemed 


18 

to be the acts of all of them and all of them are responsi¬ 


19 

ble for such acts. 


20 

Accordingly, if you find in accordance with 


21 

these Instructions that the alleged conspiracy existed 


22 

and that two or more people participated in it, then acts 


^ ' 23 

done and statements and declarations made in furtherance 


24 

of the conspiracy by any person found by you to have been 


25 

a member of the conspiracy, may be considered against any 
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defendant found to be a member, even though such acts or 
declarations were made In the absence and without the 
knowledge of that defendant. 

It is important to note this principle applies 
only to the acts and declarations done or made during 
•the continuance of the conspiracy and in furtherance of 
the conspiracy, that is, to carry out an unlawful 
objective or purpose of the conspiracy. 

Thus, if you find that a conspiracy existed and 
that the defendant participated in it, then you may con¬ 
sider the acts and statements of his co-conspirator to 
carry out the conspiracy as evidence against him, even 
thought he may not have been present. 

If you find beyond a reasonable doubt that there 
was a conspiracy and that the defendant was a member of 
the conspiracy, y0u must consider whether or not one of 
the alleged conspirators committed one of the overt acts 
charged in the indictment in furtherance of the conspiracy, 

The overt acts charged in the indictment are 
as follows: 

1. In pursuance of said conspiracy and to 
effect the objects thereof the foilwing overt 

acts were committed in the Southern District of New 
York. 


WUTM %r:rr:.r u " T cou-thou,. 

'OLBV aOUAftK. N|» VOftK. N.V. CO 7-4M0 
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" 1 . On or about the 6th day of August, 1973, 
Kan Lang Ng walked In the vicinity of Grand and 
Clinton streets. New York, New York. 

2. On or about the 6th day of August, 1973, 
Kan Lang Ng made a phone call. 

" 3 . On or about the 6th day of August, 1973, 

Virachal Sanguandikul handed Kan Lang Ng a brown 
paper bag." 

The offense of conspiracy is completed when the 
unlawful agreement is made and any overt act is done by a 
conspirator to effect the objects of the conspiracy. An 

overt act is merely something that is done to further the 
objects of the conspiracy. 

It need not be a criminal act in itself, or an 
act which of itself constituted or was an objective of the 
conspiracy. it may be an act which is innocent on its 
face but it must be of such character to further or 

promote or aid or assist in accomplishing the purposes of 
the conspiracy. 

It is not necessary for the government to prove 
each member of the conspiracy committed or participated 

in a particular overt act since the act of any one done 

in furtherance of a conspiracy becomes the act of all the 
members. 


•out me rnoi strict court «^r«« u.«. courtmou.e 
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5 ' ihe government is not required to prove 

* aCh ° f the overt acts set ^rth in the indictment. It is 
enough if it proves the commission of at least one of the 
acts at or about the time alleged. it need not have 

occurred at the precise time or the precise place alleged 
in the indictment. 

It is sufficient if you find that in fact a 
conspiracy was formed and existed for some substantial 
ppMod of time within the period set forth in the indict¬ 
ment and that an overt act was committed during that 

period. That is, the period during which you find the 

conspiracy was in existence. 

To sum up, in order to prevail against a 
defendant under the conspiracy count, the government must 
establish beyond a reasonable doubt the existence of an 
unlawful agreemmt, that the defendant knowingly and wil¬ 
fully associated himself with the conspiracy and that an 
overt act In furtherance of the conspiracy was committed. 

The second count charges the defendant with what 
is known as a substantive narcotic violation, and I shall 
now read that to you. 

"The grand Jury further charges that on or about 
the 6th day of August, 1973 in the Southern District of 
New York, Virachai Sanguandikul, the defendant. 
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wilfully and knowingly did distribute 
and possess with intent to distribute, a schedule 1 
narcotic controlled substance, to wit, approximately 
three pounds of heroin hydrochloride." 

In order to find the defendant guilty as charged 
in that count, the government must establish beyond a 

reasonable doubt the following essential elements: 

First, that on or about August 6, 1973, the 
defendant possessed with Intent to distribute cr actually 
distributed a narcotic drug controlled substance. 

Second, that he did so unlawfully, wilfully 
and knowingly. This mear.s that you must be satisfied that 
he knew what he wss doing and did so deliberately. That is, 
he did so deliberately and purposely as opposed to mistaken¬ 
ly or inadvertently. 

It is not necessary to find that he knew about 
the statute we have been talking about here, but rather that 
he knew what he was doing. 

Third, that the alleged substance involved is in 
fact heroin hydrochloride. 

The first element which you must find beyond a 
reasonable doubt in order to convict the defendant of the 
crime charged in count 2 of the indictment is that he 
distributed or possessed with intent to distribute a 
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nax’v-' w.r...' v*o trolled substance. In a few moments I 
.Ill Instruct you as to a mrcotic drug controlled sub¬ 
stance . 

Now, I would like to focus on the terms distri¬ 
bute and possess with intent to distribute as they ere used 
in this statute. 

At the outset you will note these terms ere 
used in the alternative. Therefore, you may find the first 
element Is established if you are satisfied beyond a 
reasonable doubt either that the defendant distributed 
the narcotic drug controlled substance, or possessed It 
with the intent to do so. You need not find that he did 
both in order to convict. 

A word about the term "possess." The law 
recognizes two kinds of possession, actual possession and 
constructive possession. 

A person who knowingly has direct, physical 

control over a thing at a given time is then in actual 

possession of it. A person who, although not in actual 

possession, knowingly has the power at a given time to 

exercise dominion and control over the thing, is known to 

be in constructive possession of it. The law specifies also 
that possession may be sole or Joint. If one person alone 

has actual or constructive possession of a thing. 
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If you find from bhe evidence beyond a i b son- 
able doubt that a defendant either alone or Jointly with 
another had actual or constructive possession of the drug 
described in the indictment, then you may find that such 
drug v;as in the possession of the defendant within the 
meaning of the word "possess" as used in these instruc¬ 
ts ons. 

Possession may be proven by direct evidence, 
fty circumstantial evidence, or by a combination of both. 

The word "intent" refers to a person’s state of 
mind. The word "distribute" means the actual, constructiv 
or attempted t-ansfer of the drug. So the term "possess 
with intent to distribute" can be fairly stated to mean 
to control an item, with the state of mind or purpose to 
transfer that item. 

As to the third element, you must be satisfied 
beyond a reasonable doubt that the substance which was 
possessed or distributed was heroin hydrochloride, a 
schedule 1 narcotic drug controlled substance. In fact, 
counsel for the government and counsel for the defendant 
are agreed that Government's Exnibits 1, 2 and 3 have been 
analyzed by a chemist and that the substance involved is 


heroin hydrochloride. 


There is no evidence that the 
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thv - ~ k ' £u ' anything other than heroin hydrochloride 

> ut still you must find beyond a reasonable doubt that the 

substance is heroin hydrochloride before the third element 
is satisfied. 

In considering the evidence which you have heard, 
have in mind the law recognizes two types of evidence. 

One is direct evidence such as the testimony of an eye 
witness and the other is circumstantial evidence. 

Circumstantial evidence consists of circumstances 
from which the Jury may infer by a process of reasoning 
certain facts which are sought to be established as true. 
Of course, the classic example of circumstantial evidence 
is when somebody in your family goes into the apartment 
carrying a wet umbrella and wearing a wet raincoat, you 
know that it is raining. You don't have to look outside 
because you can tell from everything that you have seen, 
these wet objects, that it is raining. 

Both direct and circumstantial evidence are good 
evidence and no greater degree of certainty is required 
when circumstantial evidence is admitted than when direct 
evidence is admitted. As a general rule, the law makes 
no distinction between direct and circumstantial evidence. 

It simply requires that before convicting a defendant the 
Jury be satisfied of his guilt beyond a reasonable doubt 
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1; 

II 


2 

1<r ' - c ,M dencc in the case. 

3 

The government asks you to draw one set of 

4 

inlerences while the defendant is asking you to draw 

5 

ther. it is for you alone to decide what inference you 

6 

, v;i11 draw from the evidence and what facts you find to 

7 

hfve been proven. 

b 

■An inference is a conclusion which reason and 

1 

9 

I, 1 C0tIU - j0n cense leads the Jury to draw from the facts which 

10 

have teen proven tut In this connection you must remember 

11 

if two sets of inferences may reasonably be drawn from the 

12 

evidence, one consistent with innocence and the other with 


guilt, then you must not convict. As I have explained. 

14 

the government must prove each and every element beyond 

15 

a reasonable doubt. 

16 

You, as Jurors, are the sole Judges of the 

17 

credibility of the witnesses'and the weight their testimony 

16 

deserves. You should carefully scrutinize all the testi¬ 

19 

mony given, the circumstances under which each witness has 

20 

testified, and every matter in evidence which tends to 

21 

show whether a witness is really worthy of belief. Con¬ 


sider each witness’ intelligence, motive and state of mind 


and demeanor and manner while on the stand as well es his 

24 

background. 

25 

In evaluating the testimony of any witness, you 
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| 

2 

|j may - coneIderation any bias or favoritism on the 


3 

"••rt of the witness. Consider also whatever attachment a 


4 

witness may feel for one's side. Consider the witness' 


5 

ability to observe the matters as to which he has testi- 


6 

1 

fied and whether he impresses you as having an accurate 


7 

recollection of these ratters. 


fi 

, 

If you believe any witness has been impeached 


9 

or discredited, it is your exclusive province to give the 

1 , 


10 

testimony oi that witness the credibility, if any, that you 


11 

think it deserves. 

|i 



You have heard two government agents testify 



here. Government agents have an interest in prosecuting 



people who they think have violated the law, and that is an 


15 

interest which you may consider. 


16 

If you think a witness testified falsely to you. 


17 

you may reject all of his testimony or you may accept part 


18 

of it if you find it reliable and reject the rest. 


19 

Consider also any relationship each witness may 


20 

have to either side of the case, the manner in which he may 


21 

be affected by the verdict and the extent to which, if at 


22 

all, each witness is either supported or contradicted by 


23 

other evidence in the case. 


24 ! 

Finally, as Ihave said, consider whether the wit¬ 


25 

ness has an interest in the case. Where a witness has en 
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2611 

, .*.7 have a temptation to color his testimony 

n* even to withhold facts. This doesn't mean that a witness 
will color testimony and falsify it because he has an 
interest. It is merely a factor to be considered by you. 

Of course, the greater a person's interest the stronger 
the temptation may be to color or even falsify testimony. 

It is for you to say whether a witness at this trial was 
truthful in whole or in part in the light of his demeanor 
and all the evidence in the case. 

The law permits a defendant at his own request 
to testify in his own behalf. The testimony of the 
defendant is before you. You must determine how far it 
is credible. The deep personal interest which every 
defendant has in the result of his case should be con¬ 
sidered in determining the credibility of his testimony. 

You are instructed that interest creates a motive for 

false testimony. The greater the Interest, the stronger 
is the temptation — let me rephrase this. You are 
instructed that interest carries a motive for false testi¬ 
mony, that the greater the Interest the stronger is the 
temptation and the interest of a defendant is a natter 
which may seriously affect the credence that should be 
given to his testimony. 

I am not sending the exhibits which have been 
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re< ‘ * :J1 2V id once with you as you retire for your 

^liberations. You are entitled to have and to see any 

or all of the exhibits as you consider your verdict. I 

suggest that you begin your deliberations and then if it 

would be helpful to you, you may ask for any or all exhibits! 

.sending a note to me through one of the United 

States marshals. 

If you ftnd during your deliberations that you 

heed to hear any of the testimony, you may also send me 
a note. 

If you find anything I have said In these Induc¬ 
tions requires clarification, again, send a note and an 
attempt will be made to give you what you need. 

The punishment provided by law for the offense 
charged In this Indictment Is a matter exclusively within 
the province of the Court and should never be considered by 
the jury In any way In arriving at an Impartial vert let as 
to the guilt or innocence of the defendant. Your function 
is now to weigh the evidence In the case and determine the 
Wilt or innocence of the defendant. You must base your 
verdict solely on the basis of the evidence and these 
instructions as to the law. 

The verdict must represent the considered Judgment 
of each Juror and in order to return a verdict it is 
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nc< - -• ^ach juror agree thereto. Your verdict 

must be unanimous. 

It is your duty as Jurors to consult with one 
another and to deliberate with a view to reaching en agree¬ 
ment, if you can do so without violence to your individual 
Judgment. Each of you must decide the case for himself 
but do so only after an impartial consideration of the 
evidence in the case with your fellow Jurors. 

In the course of your deliberations, do not 
hesitate to reexamine your own views and change your opinior 
if you are convinced it is erroneous. But do not surrender 
your honest conviction as to the weight or effect of the 
evidence solely because of the opinion of your fellow 

Jurors or for the mere purpose of returning a verdict. 
Remember at «11 times you are not partisans, you are 

Judges, Judges of the facts. Your sole interest is to seek 
the truth from the evidence in the case. 

If you are divided, do not report how the vote 
stands, and if you have reached a verdict, do not report 
what it is until you are asked in open court. 

In conclusion, ladies and gentlemen, I am sure 
that if you listen to the views of your fellow Jurors end 

if you apply your own common sense, you will reach e fair 
verdict here. 
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2 

Rer„eiu!>.-r that you are sworn to render your verdic 

t 

3 

without fear, without favor, without prejudice, and without 


4 

sympathy. 


5 

Now, ladies and gentlemen, in Just a moment I wil 


6 

permit you to retire in the company of the United States 


i 

marshals. Your verdict will be in the following form. 


8 

i 

As to the defendant Vlrachai Sanguandilcul, on count 1, 


9 

guilty or not guilty. As to count 2, guilty or not guilty 

I 


10 

Will counsel step up to the sidebar? 


11 

1 

The alternate Juror is excused by the Court. 


12 

(At the sidebar.) 


13 

THE COURT* Any exceptions? 


14 

MR. MURPHY: I have none, your Honor. 


15 

MR.GOLUB: Your Honor, I would like to ask that 


16 

the Jury be charged that he cannot be convicted of a con¬ 


17 

spiracy unless he knew in fact that there was heroin in 


16 

that. 


19 

THE COURT: I think that has been sufficiently 


20 

covered in the charge and X decline to charge further. 


21 

MR.GOLUB: X would also like you to charge the 


22 

Jury that they can ask to listen to the tape if they so 


23 

choose. 


24 

THE COURT: I think that was contained in the 


25 

charge, that the exhibits are available to them and they 
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2 

|| " ln evidence. I decline to specifically 


3 

'•’targe that. 


4 

I 

MR. GOLUB; Also I request that you give all the 


> ' 

5 

requests contained in my requests submitted to the Court. 


6 

THE COURT; Yes, as to those requests they are 


7 

denied except as they may have bem included in the charge. 


8 

(in open court.) 


9 

THE COURT: Swear the marshals. 

1 /mu 

(The marshals were sworn by the cleric.) 


iO 


11 

• 

THE COURT: Ladies and gentlemen of the Jury, it 


12 

is a nice day outside and rather than send out and have some¬ 


13 

thing brought in for you I will ask the marshal to take you 


14 

to lunch now. 


15 

(The Jury left for lunch at 12:25 p.m.) 


16 

THE COURT: Quite aside and apart, the Jury 


17 

having left the courtroom, and whatever the Jury may 


18 

ultimately do in this case, I would like to extend upon the 


19 

record my commendation to the agents in this case for a 


20 

Job well done. Yours is a dangerous and difficult Job 


21 

and I would like to express the appreciation of at least one 


22 

member of this Court for the work you have done in this case. 


✓ . 23 

I shall expect you back at 2 p.m. 

| 

24 

(Luncheon recess.) 


25 
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P*«. the following took place in the 

robing room.) 

THE COURT: I have received this note from the 

Jury: 

"Questions we would like asked: Fingerprints? 

Elastic bag, brown paper bag apartment. Is the 

lawyer Legal Aid? What is the lawyer's status? 

Was Ng released on bail or on his guarantee? 

How much bail? Was bail set for the defendant? 
How much? " 

I tell you right now, I don't propose to answer 
any of those questions and you have an exception, sir. 

MR. GOUJB: Thank you, your Honor. 

THE COURT: "Evidence wanted: Tape and written 
transcripts." 

I will ask if they want the tape played and I 
will give the transcripts. 

MR. GOLUB: I except to the ruling, your Honor. 
THE COURT: "Transcript of Eannigan's interroga¬ 
tion with his notations." 

Is that in evidence? 

MR. MURPHY: It is not in evidence. 

THE COURT: "Transcript of marks at college." 
That is in evidence; they may have thet. 
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2 

Oou<.t, notes relating to how long has the 

3 

v-ofendant been unemployed." 

4 

Anything in the record about thut? 

5 

MR. MURPHY: We have the answer at the time he 

6 

war arrested, that is the only thing in the record on 

7 

.that. 

S 

|l 

THE COURT: Is that your recollection? 

9 

MR. GOLUB: I don't recall, your Honor. 

10 

THE COURT: X am sure you don't. 

11 

MR. MURPHY: Excuse me, Mr. Bannigan's testimony 

12 

is in the record and that may be responsive to that first 

13 

thing on his notes.. 

14 

THE COURT: "Was he offered $1500 and did he 

15 

know this?" 

16 

Incredible. Put that down. 

' 17 

Well, bring the Jury in and I will deal with 

18 

these things one by one. 

19 

(in open court.) 

20 

(Jury returned to the courtroom at 3:55 p.m.) 

21 

THE COURT: I have your note, ladies and gentle¬ 

22 

men. I understand some of it. I don't understand much of 

23 

H* 

ct 

• 

24 

I Will deal with this as far as I understand 

25 

those parts of it that are comprehensible to me. 
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- 1 *- t ° r al l» the first part of the note, the 
"Questions which we would like asked" which is separated 
from the evidence wanted, let me tell you now that the 
case is over, whatever questions are to be asked have been 
asked. There are no more witnesses and you will decide 
thir 1 t:a^e on the evidence you have heard and received. So 
there will be no questions asked at this stage of the 
proceeding of anyone. 

Let us get to the evidence wanted. 

'*The tape and written transcripts, " 3517 and 

3518. 

You certainly may have the written tronscrints 
and should you want the tapes played, they will be played 
for you in open court. Is that clear? 

'^Transcript of Bannigan's interrogation with his 
notations." 

Does that mean that you want Mr. Bannigan ' s 
testimony read? 

THE FOREMAN: That means after the defendant was 
arrested, when he first interviewed him, we would like that. 

THE COURT: That document is not in evidence end 
is therefore not available to you. It was not offered in 
evidence and was not received in evidence. 

THE FOREMAN: All right. 
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r ju 

o 

'.he one ”Ou are about to hear you may consider 
With respect to both counts 1 and 2. 

(Tape played.) 

THE COURT: Ladies and gentlemen, you may retire 
and take these transcripts into the Juryroom if you wish. 

. Now, let me ask the reporter ii you have during 

the playing of the tape looked to see whether there are 
any references to how long the defendant has been un¬ 
employed, is that correct? 

(Testimony read as requested.) 

THE COURT Now, does that substantially meet 
your questions l 

THE FOREMAN: We would like the Court notes 

relating to the Bannlgan testimony. 

THE COURT: You want the entire testimony read? 

THE FOREMAN: Yes, we would. 

THE COURT: Read that, Mr.Reporter. 

(Testimony of witness Bannlgan read.) 

THE COURT: Is there anything else you want, 

ladles and gentlemen? You have the school transcript? 

THE FOREMAN: Yes. 

THE COURT: You may retire. 

(At 5 :35 p.tn. the Jury left the courtroom.) 

THE COURT: I plan on keeping the Jury about an- 
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24 

25 


othe. ... <~ :I when let them go home and come back 
wnorrow morning if they haven't agreed by that time. 

(At 6:35 p.m. the Jury returned to the court¬ 
room. ) 

THE COURT: Have you agreed upom a verdict? 

. THE FOREMAN: No, we haven't. 

THE COURT: Now, I will ask you to come back 
tomorrow morning at 9:30 and you are to be here promptly 
and report directly to the Juryroom at that time. 

You are excused. 

(The Jury left the courtroom.) 

THE COURT: All right. 9:30 tomorrow. 

(Adjourned to February 1 , 197*1, at 9:30 
o'clock a.m.) 
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2 

3 

4 


r? TT ^ED STATES OP AMERICA 

v. 

KAN LANG NG and VIRACHAI 
SANGUANDIKUL 


5 

S 


New York,February 

9:30 o 'eloeL a .in. 


a, 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Trial resumed. 

THE COURT: With regard to the case on trial, 
at 10 o'clock I will bring the Jury in for my modified 
version of the Allen charge so be here. 

MR. GOLUB: Your Honor, if I may on the record, 

I believe yesterday after leaving the Jury asked as to 
my status here as counsel and whether I was Legal Aid or 
not. I don't think that question was answered to the 
Jury. 

THE COURT: No, and I don't think it matters 

at all. 

MR. GOLUB: Well, I would except to your Honor's 

decision. 

THE COURT: Yes. Just because we have time 
and for my general amusement, I would invite you to tell 
me how that bears on the innocence or guilt of the 
defendant, the fact that you are assigned rather thon 
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2 

retained . 


3 

MR. GOLUB: I think it bears directly. There 


4 

is obviously a question in the Jury's mind that wrb raised 


5 

vrtiether this defendant ever received any money and if so 


i 6 

how much or whether he had been involved in any heroin 


7 1 

sales and certainly whether he could obtain private 


« 

counsel would reflect on that question, and I think that 


9 

is why the jury asked. 


10 

THE COURT: You think that if he just got counsel 


11 

assigned that that would indicate somehow he hadn't been 


12 

paid illicit money from heroin? 


13 

MR. GOLUB: I think it .a a question of 


14 

relevancy for the Jury and I respectfully request it. 


15 

THE COURT: This has ceased to amuse me. 


16 

(The following took place in the robing room.) 


17 

THE COURT: My clerk tells me lest night com¬ 


18 

ing down in the elevator juror No. 2 indicated if he 


19 

could ask him a question and the clerk indicated he could 


20 

not, and Juror No. 2 said he wanted to discuss it and he 


21 

would write me a note this morning. I Just received the 


22 

following note: 


23 

"Your Honor, I request your permission to be 


24 

25 

excused from the jury on the ground any action 
would bv 2 of a prejudice to the defendant. Alto 
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on the ground that my present view of the case is 
of bias feeling and extreme doubt. I hope your Honor 
will grant me this wish." 

It is siyied Juror No. c. 

Juror No. 2, I think that is the best way of 

describing him, since I don't know his name, is the person 

who appears to be Asian, Mr. Lai, or something. 

Well, I really feel I have no intention of 

excusing Mr. Lai at this point unless you both indicate 

that you wont him excused and will consent to proceed 

with a jury of eleven. Other than that we will continue. 

MR. MURPHY: I don't object to eleven. 

MR. GOLUB: At this time I would like to move 

for a mistrial. 

THE COURT: Denied. 

MR. GOLUB: I will consent to the removal of 

the Juror. 

THE COURT: Do I understand that you coneent to 
continue the deliberations with eleven? Now that I denied 
your motion for & mistrial? 

MR. GOLUB: He had a conversation with your 

court clerk? 

THE COURT: On the way out. 

THE CLERK: Yes, your Honor. 

.fOWTNCNN OISTRCT COURT WteOWTSM. U.«. COUWTKOU»» 
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MR. u^-UJB: Last night. 

THE COURT: As the Juror was leaving the court 



the clerk was leaving. 

MR. GOLUB: Mr. Murphy wasn't present nor I 
yesterday when the Jury walked out. Was Mr. Lai present? 

MR. MURPHY: I think he was. It makes no 
difference to you. 

MR. GOLUB: I have absolutely no opinion on it, 
your Honor. 

THE COURT: I Invite you to comment if you wish. 
Will you agree that he be excused and that the Jury con¬ 
tinue? 

MR. GOLUB: May I see the note? 

THE COURT: You may see it. 

MR. GOLUB: Thank you. 

(Handed to counsel.) 

THE COURT: That will be marked as a court 

exhibit. 

(Note marked as Court Exhibit 2.) 

MR. GOLUB: In light of the fact that you denied 

my motion for a mistrial, I will consent at this time vhat 

Juror No. 2 be excused and that the deliberations continue 

without Juror No. 2 being present. 

THE COURT: All right. Would you explain that to 

. I ' « • 

fOUTHIWW DHJgggt COUWT HEPtHTtM. U-». COUWTHOUH 


I 



t 


yotir client, please, because I want him to consent to this 
on the record . 

(Pause.) 

MR. GOLUB: My client asks tc know whether or 

not the other Jurors in the Juryroom saw the note. 

THE COURT: I would think not. I don't know. I 

am certain they would not but I have no knowledge. That 
isn't the way notes are sent. They are not generally 

circulated among the people. 

(Pause.) 

(Defendant and interpreter present in robing 
room.) 

THE COURT: Mr. Sanguandikul, has your lawyer told 
you that Juror No. 2 wishes to be excused from further 
service in this case? 

* 

THE DEFENDANT: (Through the interpreter) Yes. 
THE COURT: Do you understand that you are entitl 
to have your case considered and decided by a Jury of twelve 
THE DEFENDANT: Yes, sir. 

THE COURT: Have you consulted w!.th your lawyer 
and do you now agree that the case may continue and that 
a Jury of eleven may decide your onse if I excuse Juror 


No. 2? 


THE DEFENDANT: That is okay. 








li 

1 

. 2S0 


1 

art 


2 

THE COURT: Do you now consent then that I excuse 


3 

Juror No. 2? 


4 

THE DEFENDANT: That is correct. 


5 

THE COURT: All right. 


i 6 

Bring the Jury in, please. 


7 

(in open court. Jury present, at 10:10 a.m.) 


6 

THE COURT: Good morning, ladies and gentlemen. 


9 

Mr. Lai, both sides have consented that you may 


10 

De excused from further service on this Jury and the Jury 


11 

will continue its deliberations with eleven people on the 


12 

Jury. You are excused and you may leave the box now. 


13 

(Juror No. 2 excused.) 


14 

THE COURT: As I have said, ladies and gentlemen. 


15 

that was consented to by both sides at the request of Mr. 


16 

Lai. 


17 

As stated in the instructions given at the time 


18 

the case was submitted to you for decision, you should not 


19 

surrender your honest conviction eo to the weight or 


20 

' 

effect of the evidence solely because of the opinion of 


21 

rather Jurors or for the mere purpose of returning a verdict. 


22 

However, it is your duty as Jurors to consult 


23 

with one another and to deliberate with a view toward 


24 

reaching an agreement if you can do so without violence to 


’ 

your individual Judgment. 


1 
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Each of you must decide the case for yourself, 

but you should do so only after a consideration of the 

evidence in the case with your fellow Jurors. In the 

course ofyour deliberations, you should not hesitate to 

re-examine your own views and change your opinion if you 

are convinced it is erroneous. 

In order to bring your minds to a unanimous 

result, you must examine the questions submitted to you 
with candor and frankness, and with a proper deference to 
and regard for the opinions of others. You are not parti¬ 
sans, you are Judges, as I told you before. Judges of the 
facts. 

Your sole interest here is to seek the truth 
from the evidence irt the case. You are the exclusive 
Judges of the credibility of all of the witnesses and of 

the weight and effect of all of the evidence. 

In the performance of this high duty, you are 
at liberty to disregard all comments of both counsel and 
Court including the words and remarks I am now making. 
Remember at all times that no Juror is expected to yield 
a conscientious conviction either he or she may have os to 
the weight or effect of the evidemoe. 

But remember also that after full deliberation 

and consideration of all the evidence In the case. It Is 
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vour duty to agree upon a verdict if you con do so without 


i 

violence to your individual Judgment and conscience. 


4 

You may conduct your deliberations as you choose 


5 

but I suggest that you now carefully re-examine and re¬ 


r 6 

consider all of the evidence in the case bearing upon the 


1 

questions before you. You may be as leisurely in your 



deliberations as the case may require and you shall take 


9 

all the time which you feel is necessary. 


10 

You may now retire and continue your delibera¬ 


11 

tions in such manner as shall be determined by your good 


12 

conscience and Judgment as- reasonable men and women. 


13 

You may retire. 


14 

(At 10:20 a.m. the Jury left the courtroom.) 


15 

MR. GOLUB: I note my exception on the record. 


16 

THE COURT: All right, Mr.Golub. 


17 

(The following took place in the robing room.) 


18 

THE COURT: I received the following note: 


19 

"Your Honor, we would like to hear part of the 


20 

tape 3518 again. First three page3 and the top of 


21 

page 4 up to the point where the defendant leaves 


22 

Bario's car. We would like to hear page 3 to the top 


23 

paragraph of page ^ where the defendant leaves the 


24 

car twice. We want to hear page J up to where he leave: 


25 

the car twice." 
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I WiU give that to you so that the people who 
run the tape can take care of that. 

"Could the speaker be brought closer to us and 
the volume lowered? " 

All right, get that organized and when it is 

ready bring in the Jury. 

(Jury note marked as Court Exhibit 3 .) 

MR. GOLUB: Again, in the light of all this diffi¬ 
culty over the tape, I am again going to request that 
there be a mistrial. 

THE COURT: Yes, denied. 

(At 11:10 a.m. the Jury returned to the court¬ 
room. ) 

THE COURT: I have your note and we are about to 
comply vTith your request, and please indicate to us if it 
is too loud or too soft,please. 

(Tape played.) 

THE COURT: Have we reached the point where you 

want to hear? 

THE FOREMAN: Yes. 

THE COURT: Start on the top of page 3 and piny 

to where the defendant leaves the car on the top of page 4. 
Through the chairman of the Jury, would you like that 
played a second time at a somewhat reduced rate of speed? 
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2 

JUROR NO. 8: Yes, that would be u good idea. 


3 

THE COURT: Slow it down somewhat. 


4 

(Tape played.) 


5 

MR. GOLUB: That is the same part that we played 


i 6 

before and 


1 

7 1 

THE COURT : The Jury asked for the par^ at the top 


6 

of page 3 and ending where the defendant supposedly leaves 


9 

tne car to be played twice and that is what we are now play¬ 


10 

ing, that section, for the second time. 


11 

MR. GOLUB: Now it is being played slower. 


12 

THE COURT: I asked the Jury and they thought it 


13 

would be helpful. 


14 

JUROR NO. 8: A little bit louder. 


15 

MR. MURPHY: As a point of information, we can 


16 

play it very slowly, very faBt, play it again and again 


17 

and really we can play the tape in any way that the Jury 


18 

wishes, and if you will so instruct it we will play it as 


19 

you wish. 


20 

THE COURT: Mr. Murphy, while I am presiding at 


21 

the trial I think that perhaps I will be the interrogator 

1 

22 

as to whut their preferences are. 


23 

MR. MURPHY: Excuse me, your Honor. 


24 

THE FOREMAN: Your Honor, some of us would like 


25 

to see a part of page 2 again, too. 
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THE COURT: Sta t at the top of page 2 end you 
have your exception and the government hue- its exception 

and everybody has an exception. 

All right, start with page 2 and play It at a 

» 

somewhat slower speed. 

(Tape played.) 

THE COURT: Now, you wanted to hear the end of 
the tape starting with the point of the arrest and to the 
md of the tape, I gather. Is that correct? 

THE FOREMAN: Yes. lot we would like that 

portion once more at the normal speed again. 

THE COURT: All right, start at page 2. 

THE FOREMAN: Yes . 

THE COURT: Start at page 2 and play It at the 

normal speed. 

(Tape played.) 

THE COURT: Take It to the end of the tape at 

the time of the arrest. 

(Tape played.) 

THE COURT: I believe that compiles 

with your request, ladles and gentlemen. You may retire. 

( At 11:35 a.m. the Jury left the courtroom.) 

THE COURT*. Could you arrange to have the 

luncheon orders taken, please, and have It brought In? 
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I pm not sending them out today. We better take It now 
because it takes long to get here. 

MR. GOLUB: If your Honor please, I would again-- 
THE COURT: It isn’t necessary again and again to 
except to the same thing. 

MR. GOLUB: I think even as the tape was being 
played at a slow speed the speed was changed during the time 
the tape was being played. 

THE COURT: Because I thought it was being played 
at too slow a speed so I asked them to advance the speed a 
little and he complied with my suggestion to the point at 
which I w nted it complied with. Your exception and 
exceptions to come and exceptions in the past are all duly 

noted in the record with respect to the playing of the tape. 
MR. GOLUB: Thank you. 

THE COUFfP: We will adjourn for lunch from one 
mtil two o'clock. 

(At 12:02 p.m. the Jury returned to the court¬ 
room. ) 

THE CLERK: Flet se answer to your names as they 

are called. 

(All Jurors present.) 

THE CIERK: Madam Forelady,- have you agreed upon 

e verdict? 
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THE FORELADY: We have. 

THE CLERK: How do you say as to count 1, guilty 
or not guilty? 

THE FORELADY: Guilty. 

THE CLERK: How do you say as to cotint 2? 

THE PORELADY: Guilty. 

THE CLERK: Thank you. 

THE COURT: Ladies and gentlemen of the jury, 
it is not my practice generally to comment on the verdict 
of a Jury but I feel compelled to deviate in this situation 
today. I want to tell you that as a lawyer of some 37 
yearsat the bar it has been my view that any other verdict 

in this case would have been unthinkable. 

I appreciate the care and consideration that is 

perfectly obvious on the record that each and every one of 

you gave to these facts. Your repeated asking for the 
playing of the tapes and your request for evidence all 

indicate beyond any question that you have acted in accord¬ 
ance with the best traditions of American Justice. 

I appreciate your consideration c f the difficult 
task you have performed and you are discharged with the 

thanks of the Court. 

(The Jury left the courtroom.) 

THE COURT: 1 will fix March 17th for sentence. 
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MR. GOLUB: May I have until then for all motions, 
intil the time of sentence? 

THE COURT: Yes. A presentence report is added. 

I suppose the question of bail is academic, but the 
defendant is remanded. 

Is there anything elr« this morning? 

MR. MURPHY: I think not, your Honor. 

THE COURT: Thank you, gentlemen. 


ITHBWW PHTRtCT COURT RKRORTtR». UJ. COURTNOUSI 


MOTIONS 

rksf 


288 


1 


UNITED f-.'.'ATIJR OF AMERICA 

VS. 

VIR ACI1AI RANOUAIIDIKUL 

Defore: Hon. Arnold liaunan, D. v7. 

New York, W. Y., April 8, 1 ‘J 7 4, 10:50 a.in. 

For the (invernniint: Daniel II. Murphy, II, 12sq., AU.'.A. 

For the Defendant: UiIlian K. Madden, Esq. 

Till. COURT: Swear the interpreter. 

(Ms. Anphorn Tansonboon v/as sworn as the Inter¬ 
preter by the Clerk of Court.) 

THE CLERK: State your nane. 

THE INTERPRETER: At lorn Tansomboon. 

THE COURT: Does the government wish to be liea. d? 
MR. MURPHY: Ho, your Honor. 

TIIE COURT: Yes, Mr. Madden. 

Mil. MADDEN: I am not certain whether this inter¬ 
preter can interpret simultaneously. 

THE COURT: Can you interpret simultaneously? 

THE INTERPRETER: I will try ny best. 

Till; COURT: If you have any difficulty, let ne 

know. 

MR. MADDEN: Judge, as a matter of law, I move 
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that t! ■ • i:..;, action of the defendant, that there be 

offered a directed verdict or in the alternative, a mis¬ 
trial be declared. 

There is no writing required by law indicating 
the defendant's l.nowledqnble waiver of constitutional 
right to a 12-man jury trial. 

The .Second Circuit says in the case of United 
States against Hayutin 3981-2d. 944, that Rule 23B providing 
for a jury of 12 unless a leaser number is stipulated to 
in writing by the parties is mandatory. This r<:le was 
again cited by the Ninth Circuit in United States against 
Guerrero 4461* 2d.076, the Court enunciated Rule 23B as a 
mandatory requirement, citinq the Second Circuit case. 

ha a matter of fact, T respectfully request a 
directed verdict of an acquittal be entered or in the 
alternative, a mistrial be granted, 

T11F. COURT: Mr. Madden, in the case of United 
States against Vega, 47l'2d.698 cited in the government's 
brief, you have a case indeed where conviction was affirmed 
under facts not quite as strong as are presented here. 

In this case at the time the note was received 
from the jury, I believe the record will disclose, and I 
am speaking from memory now, that I notified counsel, trial 
counsel of his right to a jury by 12 and asked him what 


/ 
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his with respect to preceding, having eliminated I 

believe. Juror bo. 2. After consideration, he indicated 
that he wished to proceed with u jury of 11 and offered 
so to stipulate. 

r told him that I wanted him to think it over, 
again upon)ing from recoilection, but more importantly, 
that l wanted hin to consult with the defendant in such 
length as lus saw fit, and that 1 would require from the 
defendant a statement that no consented to proceed with 

tne jury of 11 if that was the defendant's wish. 

% 

It is my recollection, trial counsel then went 
out and did consult with his client and announced that 
his client wished to proceed With a jury of 11. 

I interrogated the defendant on the record 
through hi 3 interpreter, and I want to say something in a 
minute about hi3 ability to understanding Lnglisli. 

The defendant ♦•hen indicated it was his wish to 
proceed without Juror No. 2. That was done. The case 
concluded with a verdict which was in accordance with the 
overwhelming weight of the evidence against him. 

In United States versus veqa to which I just re 
ferred, it does not appear from the opinion that the 
defendant xn that case, as opposed to this one, ever v/as 
personally interrogated, or ever personally gave his 
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consent. .Sue -on sent as whs given tlore was relayed by 
counsel and apparently the precise words of the defendant 
do not appear in that record. 

‘therefore, under the lav of this Circuit in 
United states against Vega, your motion is denied. 

I want to make clear my view, having observed 
this nan throughout the trial of his ability to speak 
Lngliah — did you want to say something, Mr. Madden? 

MH. MAbbLUs 1 wanted to interrupt the Court, 
but 1 will'wait. 

Till: COURTi From the first, it has been clear to 
me — you translate this word for word. 

Trom the first it lias been clear to me that this 
man has been trying to perpetrate a noax on the Court in 
connection with his allegations rhat lie does not speak 
Lnglish, speak or understand l.nglish. 

The case was preceded by a hearing. During the 
course of that hearing, before the defendant took the 
stand, he indicated by head gestures his disagreement with 
the testimony in L’nglish of the witness or witnesses who 
was then testifying. When he tool; the stand at that hear¬ 
ing his entire interrogation was conducted in English and 
he answered ev ry question indicating a keen understand¬ 
ing of what was going on. 
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]'nr some reason of which I an unaware, the fe- 
Uult' interpreter then said that he did not — interrupted 
the proceedings to say that ho did not understand. What 
the reason van for that unsolicited remark I don't knc>w, 
but she ins visibly agitated ami visibly distressed, 
because it is clear to no that she understood that when 
ho spoke Lnglish, he was destroying the underpinnings of 
his claim. 

I ordered her replaced. nor nersonal interest 
ir> indicated by the fact that throughout most of the 
following day, she was present and an interested spectator 
in the trial of this man. Her statement was volunteered, 
untruthful and borne of emotion and I disregard it. 

How, during the course of the trial, tape 
recordings were introduced of conversations in which this 
defendant participated. 

It is clear to ne during the course of this 
narcotics transaction in which lie van engaged, and during 
the conversations in the car, he knew precisely what was 
going on and participated in the conversations. 

Speaking of those tapes, as the jury was listen¬ 
ing .to them, the jury was furnished with a transcript. I 
observed the defendant during the playing of those tapes, 
and he read and followed, Mr. Madden, every word that wan 
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Sdlil . 

There uan further introduced into evidence at 
the trial his college record, uis college record indicated 
attendance at a wide variety of subjects, including mathe¬ 
matics, and indicated, in the overwhelming majority of 
the courses which appear on that record which is an exhi¬ 
bit in the case, his passing of this wide variety of sub¬ 
jects taught in Knglish, indicated to me that his know¬ 
ledge of the language was sufficiently broad for him to 
understand anything and everything that went on in this 
courtroom. 

He then too); the stand and told a story that in 

my experience is hoary i/ith age. The story I first heard 

in 1938 as an Assistant District Attorney of New York 

# 

County of the fellow who is asked to deliver a package, 
the contents of which he does not know. It may not be 
the sweetest story ever told, but it is by sure the oldest 
story ever told in this kind of case. 

There is not the slightest doubt in my mind that 
he understood what he was doing when he was making this 
deal for three pounds of pure heroin, 90 percent pure, Hr. 

Madden» that ho understood it then, that he understood 

% 

the proceed!ngs that ensued at every stage, and that as 
he sits here now, lie known exactly what I am 3aying, 
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interpreted or not interpreted. 

During the hearing ho indicated that lie thought 
his interrogator upon his arrest in the United States 
Attorney's Office night he his lawyer. When he got to the 
trial, however, a few days later, lie di .In' t testify to 
that Localise then he would have to admit that he made the 
statements that the United States Attorney said he made, 
but the instances of lying are numerous and I feel the 
record should he complete with respect to his understand¬ 
ing of the English language, as I believe it now to be. 

I will ask the United States Attorney to say 
anything he wi3he3 to if he differs with the Court in any 
of the thinqs I have said. 

MR. MURPHYi No, your Honor. I think the Court's 
statement of the facts wan substantially correct, as 1 
recall. The percentage of heroin was 95 percent, not 97 


percent. 


THE COURT! I hog your pardon. 

I was talking about his comprehension of English, 


reallv. 


MR. MURPHY: No. 


THE COURT! Now, Mr. Madden, I will hear you 


with respect to the sentence. 


MR. MADDENi May I address the* Court with respect 


tOUTHERN DISTRICT COURT REPORTERS. US- COURTHOUSE 
TOLBV SQUARE. NEW TORN. N.T. CO T-MSO 




» 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 



rksf Hanyuand j1ul a 

to the i • iti on placing aside an;/ question or any issue as 
to the defendant '3 understanding of the English language. 

THU COURT* Yes. 

I 

MR. MADUnis Placing that issue aside, I still 
believe there was no propur waiver of a 12-man jury. 1 
Relievo that, tins defendant's trial counsel, too quickly 
agreed to waive Lite defendant's constitutional right to a 
12-nan jury. A waiver of constitutional rights cannot be 
made lightl”. Right in riy judgment can be waived, but 
there must ne a thorough investigation and there must be 
a thorough understanding on the part of the defendant of 
the results of a waiver of constitutional right. 

I refer the Court to page 2a of the trial trans¬ 
cript. The defense counsel at that time prior to con¬ 
sulting with the defendant agreed to waive the defendant's 
right to a verdict by 12 men. 

THE COURT: Because he then thought, Mr. Madden, 
it was in the defendant's interest. 

MR. MADDEN* Be that as it nay, your Honor — 

THE COURT* No, you can't flub that off that 
quickly. Co ahead. 

MR. MADDEN* My point is, you had an obligation 
ana duty to consult the defendant prior to his so eagerly 
entering into such a waiver on the defendant's behalf. 
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Vili rntiHTj Firat of all, it wasn't eager as I 
remember what happened in the robing room. All three of 
un looked at the note from the juror, puzzled over it 
and tciocl to ace what conclusions v/e mioht draw from it. 
Nobody raced into anything. 

MU. MADDEN* I believe that the defense counsel, 
perhaps ho didn't race into an agreed waiver of a verdict 
by 12 men but. he was too eager upon instruction of the 
Court, after agreeing to waive the jur ,f by 12 men, he 
went back and consulted with the defendant informing him, 

I believe, that he had a right to a 12-nan jury. Defense 
counsel then cane back and informed the Court that defend¬ 
ant waived his right to a 12-man jury and the Court then 
undertook on its own to interrogate the defendant as to 
his waiver. 

My point is, defense counsel when he went to the 
defendant and spoke to the defendant , 1 believe already 
was predisi>oned to waive the 12-man jury and that he per¬ 
haps did not fully inform the defendant of his constitu¬ 
tional rights of having a verdict rendered by 12 men. 

Till' COURT* I did, I told hirr. that. I haven't 
seen the transcript but 1 have the clearest recollection 
of having said to this man, "You have the right to havo 
this case determined by a jury of 12." 
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Did I not say that? 

I1K. MADDUMi Yen, you did, your Honor. It ir, 
in the transcript. 

In riy discussion with the defendant, it ia the 
defendant's understanding of the Amur loan locjal ay 3ten 
that if .i verdict in rendered by a majority, in other words, 
if an erc/ht to four verdict is rendered for acquittal, 
that there is no such thing an a hung jury but that the 
defendant is indeed not guilty. That in the defendant's 
understanding of the American legal system. 

Yllh COURTt I don't see how lie could have under¬ 
stood that because in my charge I said the verdict must be 
unanimous and I have no doubt that he knows precisely 
v/hat that means. 

Just a moment, Mr. Madden. 

Curiously by the way, talking about consultation, 
after I asked Mr. Golub to consult with his client, Mr. 
Golub 3ays "My client asks to 1;now whether or not the other 
jurors in the jury room saw the note." 

Does that show a lcick of comprehension as to 
v/hat was going on in the courtroom? 

MR. MADMJIJI If I can interrupt the Court, not 
if it caine from the defendant, but that statement may have 
originated with tho lawyer. 
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Yh) (’iitJitTt "My client. asks to know." 

I said to him "no ''on know you arc entitled to 
have your cast* decided by a jury of 12"? And the defendnn 
answered "yus." 

"Have you consulted v;j t!i your lawyer and do you 
now agree that the case nay continue and that a jury of 
11 may decide your case if I excuse Juror No. 2"? 

"The defendant: That is okay." 

"The Court: no you now consent then that I 
excuse Juror No. 2"? 

“Tim defendant: That is correct." 

Motion is denied. I will hear you with respect 
to the sentence. 

MR. HADDEN: Your Honor, the interpreter informs 
me she was unable to translate simultaneously to the 
defendant, that many of the words that were spoken 3 he was 
unable to translate into the Thai language. 

If necessary, I would like her to go on the re¬ 
cord and statu ouch and wo will continue with the proceed¬ 
ing. She claims she is having difficulty in translating 
to the defendant. 

THE COURT: I will tell you v/hat we are going to 
do, Mr. Madden. 

I am going to recess this sentence until 9:30 
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honor:ow rtonnntf. I art i|oiu<i to ask the reporter to re ml 
every word to Uni interpreter and she will translate it 
word for void to this nan who doesn't need translation 
anymore than you do. 

A recess was taken to be resumed April 9, 1974 
at 9:30 a.m. 
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